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Hirst , in a nutshell:

 Ecology established instream flow 
requirements in Whatcom County.

 Instream flows are a water right that 
Ecology and the County should 
protect.

 The Growth Management Act says 
so.

 State water law says so. 



Exhibit C-683A.14 (WRIA 1 State of the Watershed Report, 2010, at 10.)
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Various estimates of agricultural  
use/users without water rights

 “Over 50% of ag water use in violation of 
some aspect of water code.”

○ Presentation, Whatcom Water Supply:  
Searching for Certainty in Uncertain Times, 
2013 (Farm Friends)

 “60% of irrigation non-permitted”
○ Farm Flash E-News, Jan. 2012 (Farm 

Friends)
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Public water systems without 
water rights

 "From the review of compiled public 
water system information, it appears that 
326 public water systems do not have 
water rights."
 2013 WRIA 1 Groundwater Data 

Assessment, p. 91: Link from 
http://wria1project.whatcomcounty.org/Reso
urce-Library/Studies-And-Reports/61.aspx

http://wria1project.whatcomcounty.org/Resource-Library/Studies-And-Reports/61.aspx


Excessive rural development –
previous compliance orders



33,696 additional people =
 More people than live in all of Whatcom 

County’s cities, excluding Bellingham 
(Lynden, Ferndale, Blaine, Everson, 
Sumas, and Nooksack) 

 Nobody would suggest that the County 
and Ecology should  simply ignore water 
supply and water rights for all of these 
cities

 Permit-exempt wells no longer serve 
only isolated rural farmsteads



Evidence before the Hearings Board:
Rural Wells in Closed Areas Since 1997 

Exhibit C-
685F
Petitioners
Prehearing 
Brief
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Northwest 
Indian 
Fisheries, 
State of Our 
Watershed, 
2012 
(Lummi 
Nation 
chapter)
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The number of exempt wells has expanded 
270% since 1986, from an estimated 3,294 wells 
to an estimated 12,195 wells. The majority of 
this increase (77%) occurred in basins either 
seasonally closed or closed year-round to 
water withdrawal. 



How did this happen?

 In part, because of the mistaken (but 
widely shared) perception that land 
ownership always provides water rights 
(“Hirst violates our property rights!”)



Rules of law – but not widely 
understood
 1917:  Washington State Surface Water Code
 1945:  Washington State Groundwater Code
 1949: Washington legislation allowed denials 

of water right applications when further 
appropriations might result in lowering the flow 
of water below that necessary to support fish 

 1969:  Washington Minimum Flows and Levels 
Act

 1971: Legislation clarified that instream water 
uses are “beneficial water uses” 



“A pond could be dug 
that would give irrigation 
water for farming.”





John and Karen Steensma, 
Third Generation  
Dairy Farmers from 
Lynden, Washington – with 
water rights from the 1920s







New homes, up the street



Steensmas’ Complaint to 
Pollution Control Hearings Board



(Steensmas lost on summary 
judgment – Ecology not the 
decision-maker )



Karen Steensma, 2013
 We have had earlier and earlier "dry-up" of 

our well over the last 30 years as more and 
more exempt wells have gone in. We have 
to keep placing smaller and smaller 
nozzles on the irrigation equipment just to 
keep enough flow, and then eventually 
John just has to stop irrigating earlier than 
he should, because there isn't enough 
water. We most definitely do not have a 
bad well as this never occurred in the early 
years of the well. 



From 1986 to
2009, the Nooksack River 
failed to meet instream
flows 72 percent of the 
time during the July-
September flow period.
(Source:  NW Indian 
Fisheries Comm’n)

“[A]verage minimum 
instream flows in
the mainstem and middle 
fork Nooksack River are not 
met an average of 100 
days a year.”
(Source:  Dept. of Ecology, 
Focus on Water Availability)



Source:  Smith, Salmon and Steelhead Habitat Limiting Factors in WRIA 1, the 
Nooksack Basin  (WA State Conservation Comm’n, July 2002)



Is there a better way?
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Hirst case:  Growth Management Hearings Board 
Final Decision and Order, June 7, 2013



From the Final Decision and Order-
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 “The question before the Board is whether 
Whatcom County has adopted measures that 
apply the GMA requirements about water 
under the local circumstances here.”

 “Further, the question is whether Kittitas 
County requires the County to change its 
other long-range planning (including 
residential density, LAMIRD designations, and 
other regulations such as lot coverage 
governing intensity of allowed usage) 
commensurate with water availability and 
water quality.”  FDO at 23 of 51.



FDO says:  Design with Nature



The County shouldn’t have to go it 
alone.  As the Supreme Court said:
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 “The GMA is a mandate to government 
at all levels – municipalities, counties, 
regional authorities, special purpose 
districts, and state agencies – to engage 
in coordinated planning and cooperative 
implementation.”



Why Bother
 There is no question that Whatcom County 

has “plenty of water” – on average.
 There is no question that exempt wells use 

a low percentage of water in the County.
 Neither of these statements addresses 

several critical factors: 
WHEN and WHERE is water available;
WHO and WHAT (people, businesses, and 
species) may be harmed by “queue-
jumpers”



This year’s likely legislative question:  
Would it be good policy to donate senior 
water rights to private property owners? 

 Should junior permit-exempt  wells  have 
the privilege to take water away from: 
 Farmers, like the Steensmas, and 
 The public’s water right in instream flows?

 Should new development relying on 
permit-exempt wells always  have 
preference over these senior rights?



Water Balance: Snow Water Equivalent, Whatcom County (USGS)

Water Balance: Evaporative Deficit, Whatcom County (USGS)
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